














Increasing Funding for Appraiser Monitoring and
Enforcement. Section 7 of the bill would provide grants
to state agencies with authority over appraisers to
improve the monitoring and enforcement of appraisers.
States with higher incidents of mortgage fraud, as
determined by the FBI’s and industry’s statistics,
would receive priority in the allocation of these funds.
Because many mortgage fraud schemes include an
appraisal component, such increased monitoring

and enforcement would be very helpful in preventing

mortgage fraud.

Additional Funding to Law Enforcement. Sections 8 and
9 of the bill would increase the funding to federal, state
and local law enforcement agencies. The bill would
authorize grants to state and local law enforcement
agencies to establish and/or improve mortgage fraud
task forces and to improve the communication of
such task forces with other federal, state and local
law enforcement agencies. The bill also would provide
additional funding to the Department of Justice to
increase mortgage fraud investigation efforts. These
infusions of funds into law enforcement agencies will
be very beneficial in aiding the agencies’ efforts in

investigating and preventing mortgage fraud.

MBA believes the principles underlying the provisions
discussed above are the appropriate principles for any new
federal mortgage fraud legislation and that legislation based
on these principles can add value to the current body of law

addressing mortgage fraud.

Any new federal legislation
should target mortgage fraud,
not so-called predatory lending.

While the provisions of S. 1222 discussed above can be
expected to enhance federal efforts to prevent mortgage fraud,
the bill also has some problematic provisions. In addition to the
potential loopholes discussed earlier, the bill inappropriately
conflates mortgage fraud with predatory lending. Indeed, several
of the provisions have little, if anything, to do with mortgage
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fraud as that term is understood by law enforcement officials
and the mortgage industry. For example, S. 1222 would:

Impose heightened foreclosure requirements on

subprime loans containing a variety of terms;

Create assignee liability in vague and undefined cases
of “deceptive practices” — a term that, in context,

appears to mean something different than “fraud”; and

Require the provision of housing counseling services to
borrowers regarding “any other activities or practices
that... are likely to increase the risk of foreclosure by
such individuals” without providing any guidance as

to what such “other activities or practices” may be.%*

Whether one believes such provisions have merit as a matter
of public policy, they are not directly related to mortgage fraud.
Instead, these provisions clearly are intended to address

concerns related to “predatory” lending.

Mortgage fraud and predatory lending differ in many important
respects in terms of the actions, methods and targets involved.
As discussed above, mortgage fraud, as the term is understood
by federal law enforcement officials and the mortgage industry,
is the intentional enticement of a financial entity to make, buy
or insure a mortgage loan when it would not otherwise have
done so, had it possessed correct information. In contrast,
predatory lending is an undefined term that generally describes
negative practices that are harmful to consumers. Clear
definitional boundaries around the term predatory lending
have yet to be drawn. Because the actions and targets of
mortgage fraud and predatory lending differ, actions taken
to remedy one rarely, if ever, will remedy the other. Conflating
the two creates the danger that solutions appropriate only to
one will be applied to both. While there are actions federal
law makers can take to address each, the numerous and
essential differences between them make their conflation,
as well as their simultaneous treatment, inappropriate.

54 S.1222, §§ 6, 10.
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If federal law makers choose to enact new mortgage fraud
legislation, MBA urges them to recognize that there are important
differences between mortgage fraud and so-called predatory
lending. MBA urges that law makers not attempt to address
both mortgage fraud and predatory lending with the same

statutory framework.

SUGGESTIONS FOR STATE LEGISLATIVE
ACTION THAT WOULD ASSIST IN
PREVENTING AND PROSECUTING
MORTGAGE FRAUD

As with federal law, state law contains provisions allowing
law enforcement to prosecute cases of mortgage fraud.
Established state criminal laws, such as “theft by deception”
and similar laws, authorize law enforcement to prosecute
mortgage fraud.®®> Many state civil statutes, such as state
UDAP statutes, also authorize state authorities to bring actions
against perpetrators of mortgage fraud.®® Additionally, state
regulatory agencies have authority over and can take action
against many participants in mortgage transactions, including
mortgage lenders, mortgage brokers, appraisers and real

estate agents.

Any additional state legislation, if desired,
should reference or be closely patterned

on well-established federal law.

As discussed above, new legislation carries with it the risk
of unwanted or unintended consequences. In contrast, as
explained above, numerous provisions of federal law authorize
the prosecution of mortgage fraud. While state law enforcement
and state regulators may not have authority to enforce federal
law, if state law makers decide to enact new state laws to
address mortgage fraud, MBA urges state legislatures to
pattern any new law upon the existing federal precedent
or to incorporate the language of federal law into a state

statute.

55 See, e.g., Ala. Code § 13A-8-2; Alaska Stat. § 11.46.180.
56 See, e.g., Ala. Code § 8-19-10; Alaska Stat. § 21.36.150.

State law already authorizes state law
enforcement to punish many, if not all,
instances of mortgage fraud.

MODEL STATUTES

While several federal laws apply to mortgage fraud, two statutes
in particular — 18 U.S.C. §§ 1014 and 1344, which prohibit
defrauding Section 20 financial institutions — are particularly
well-suited to serve as a pattern for a state mortgage fraud
statute. Basing any new state legislation on these two statutes

has several significant benefits.

These two laws are broad enough to allow law
enforcement officials to prosecute all instances of
mortgage fraud, yet appropriately tailored so as not to
extend beyond mortgage fraud. Thus, they address true
mortgage fraud without attempting to reach the very

different issues arising from “predatory” lending.

These statutes also are tried and tested and can be
modified as appropriate for state law without losing

the benefit of the precedent interpreting them.

The federal statutes already exist. Differences between
state and federal law (and between the laws of different
states) will make mortgage fraud statutory regimes
less coherent and will hinder the ability of federal and
state law enforcement officials working together to fight
mortgage fraud. On the other hand, if any new state

law mirrors federal law, mortgage fraud prevention
regimes will be more coherent and intergovernmental

cooperation will be facilitated.

If state law makers wish to enact state mortgage fraud legislation
in addition to the laws already in place, MBA strongly urges that

state legislatures consider the following model statutes:

Definitions.

“Financial Institution” means any entity that
originates, funds or purchases loans to individuals
secured by residential real estate. “Financial

Institutions” include, without limitation,
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[INSERT STATE CHARTERED AND STATE LICENSED
FINANCIAL INSTITUTIONS]

Loan and Credit Applications. [Based on § 1014]
Whoever knowingly makes any false statement or
report, or willfully overvalues any land, property

or security, for the purpose of influencing in any

way the action of a financial institution, officer, or
employee thereof, upon any application, advance,
discount, purchase, purchase agreement, repurchase
agreement, commitment, or loan, or any change or
extension of any of the same, by renewal, deferment
of action or otherwise, or the acceptance, release, or
substitution of security therefor, in connection with

a loan to an individual secured by residential real
estate, shall be fined not more than $1 million or

imprisoned not more than 30 years, or both.

Lender fraud. [Based on § 1344]

Whoever knowingly executes, or attempts to execute,

a scheme or artifice —

(1) to defraud a financial institution; or

(2) to obtain any of the moneys, funds, credits,
assets, securities, or other property owned by,
or under the custody or control of, a financial
institution, by means of false or fraudulent
pretenses, representations, or promises; shall be
fined not more than $1million or imprisoned not

more than 30 years, or both.

Additionally, comments to any such legislation should indicate
that the statutes are patterned on 1014 and 1344, and
that precedent interpreting those sections also should apply
to the state law. By thus patterning state law on existing
federal law, state prosecutors can benefit from the long
history of interpretation and application of federal law it

incorporates.

GEORGIA’S MORTGAGE FRAUD LAW

MBA notes that one state — Georgia — has enacted a mortgage
fraud statute and that bills patterned on that statute have
been introduced in other states. While Georgia’s statute may
contain some beneficial provisions for law enforcement, it is
less beneficial than a state law closely patterned on federal

law. Federal law, especially sections 1014 and 1344, have

been applied numerous times, resulting in a body of judicial
precedent applying and interpreting the statute and giving
law enforcement a comfort level with the statute.

In contrast, there are no reported judicial decisions applying
or interpreting the Georgia act. In fact, two recent cases
of mortgage fraud involving Georgia mortgages were each
prosecuted under federal law, rather than Georgia law. One,
involving Phillip Hill, has attracted a great deal of attention
nationally because a former professional athlete was among the
victims.®" In the other, the so-called “poster child” of mortgage
fraud pled guilty to several violations of federal law.5® While
both cases involved significant numbers of Georgia properties,
neither case was prosecuted under the Georgia act.

Because there is no judicial precedent regarding the Georgia
act, there is greater uncertainty regarding the meaning and
scope of its provisions. For example, the term “mortgage
lending process” is untested and could be interpreted in such
a way that it may not apply to all cases of mortgage fraud.

Finally, for the same reasons discussed above, a private right
of action under a state mortgage fraud law could be harmful
to mortgage lenders. Private litigants already have the right
to bring private actions addressing mortgage fraud under
state fraud and UDAP laws. Because a new private right of
action could harm mortgage lenders and is unnecessary,
MBA urges state law and policy makers to reject any calls

for such provisions.

Any new state legislation
should target mortgage fraud,
not so-called predatory lending.

Whether a state opts to pattern any mortgage fraud law on
existing federal law, as MBA recommends, or to follow another
pattern, states should recognize that there are important
differences between mortgage fraud and activities by mortgage

industry participants that are characterized as predatory. As

57 See, e.g., R. Robin McDonald, Athletes Caught Up In Mortgage Fraud
Case, FULTON COUNTY DAILY REP., Jan. 23, 2007, at 1; R. Robin
McDonald, Phil Hill, 18 Others Charged With Fraud, FULTON COUNTY
DAILY REP. June 9, 2005, at 3.

58 See, e.g., Bill Torpy, Mortgage Fraud “Poster Child” Pleads Guilty,
ATL. J.-CONST., Apr. 10, 2007.
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discussed above, the actions and targets of mortgage fraud
and predatory lending differ — and actions taken to remedy
one rarely, if ever, will remedy the other. MBA urges that states
not attempt to address both mortgage fraud and predatory

lending with the same piece of legislation.

Generally, laws or bills addressing mortgage fraud and/or
predatory lending can fall into three categories:

1. Laws that target mortgage fraud without confusing the
term with predatory lending. This category addresses
true cases of mortgage fraud without attempting to
address actions that allegedly harm consumers.5® MBA
urges that state law and policy makers, if they decide
that the state’s mortgage lenders need additional
protection, draft any proposal so that it addresses

mortgage fraud and only mortgage fraud.

2. Laws that purport to address mortgage fraud but that
also seek to address predatory lending. Laws that
address true mortgage fraud, but that address other
practices that allegedly harm consumers, would fall into
this category.®® An example of such legislation on the
federal level is S. 1222. As discussed above, due to
the differences between mortgage fraud and predatory
lending, one remedy is highly unlikely to address both
appropriately. Laws providing for a private right of
action for mortgage fraud may fall within this category.

3. Laws that use the term “mortgage fraud” but are aimed
largely, if not exclusively, at predatory lending. MBA
suggests that laws aimed at predatory lending should
be so described.® The term “mortgage fraud” should
not be used as a red herring in proposing or enacting

predatory lending legislation.

59 See, e.g., Arizona S.B. 1221; New York S.B. 2746; Utah H.B. 25.
60 See, e.g., Colorado H.B. 1323.
61 See, e.g., Michigan H.B. 6436; Ohio S.B. 185.

MBA recommends that any new
State legislation be evaluated based
upon its effectiveness in actually
preventing mortgage fraud.

As discussed above, current state law already gives state law
enforcement officials all the authority they need to prosecute
mortgage fraud. Nevertheless, if state legislatures decide
to enact additional legislation targeted at mortgage fraud,
MBA urges state legislatures to craft any such legislation

consistent with the following principles:

Any State Mortgage Fraud Law Should Enhance the
Resources Available to Law Enforcement Officials to
Combat Mortgage Fraud. While state laws already
authorize law enforcement officials to combat mortgage
fraud, MBA believes the most beneficial thing new
legislation could do is increase the funding and
resources available to law enforcement to combat
mortgage fraud. As recommended above in the context
of federal legislation, state law enforcement could be
more effective at prosecuting mortgage fraud if the
state created a dedicated funding stream, a dedicated
state law enforcement office focused directly on
mortgage fraud and provided for cooperation with
federal officials and officials from other states. MBA

recommends the following:

+ State law could increase the funding available
for mortgage fraud prosecution. One example
of a method for increasing funding for mortgage
fraud is the Washington Mortgage Lending Fraud
Prosecution Account, which created a small
surcharge imposed on the recording of a deed of
trust.®? Fines collected in connection with such
enforcement could be used to offset the costs
of enforcement.

62 R.C.W.A. § 43.320.140.
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+ State law could increase the funding allocated
to state regulators with authority to regulate and
examine lenders, brokers, real estate agents,
appraisers, etc. to assist them in detecting and

punishing mortgage fraud.

Any State Mortgage Fraud Law Should Target Mortgage
Fraud. As discussed above, there are important
differences between mortgage fraud and predatory
lending. Given these differences, measures that
address one often are inappropriate for the other.
Legislation intended to address mortgage fraud should
not also attempt to address predatory lending. If a
state legislature determines that predatory lending
legislation is necessary and appropriate, it should
address this issue under separate statutory provisions

that focus on the predatory lending practices the

legislature believes need to be addressed. Any attempt

to deal in the same statutory framework with two
distinct behaviors — mortgage fraud, as historically
defined ,and so called predatory lending — could

jeopardize the effective prevention of both.

Any State Mortgage Fraud Law Should Be Consistent
With Current Federal Law. Mortgage fraud is a problem
nationwide. Mortgage fraud schemes often are not
confined within the borders of any one state. The
ability of law enforcement officials from the federal
government and various states to work together
would be enhanced if the officials were operating
under similar statutory regimes. To facilitate
intergovernmental cooperation in combating mortgage
fraud, any new laws should mirror existing law — in
particular, the existing federal law.

Conclusion

Mortgage fraud remains a growing problem, affecting both those
who make loans and those who receive loans. As this paper
demonstrates, the necessary legal framework, both statute
and case law, exists to prosecute those who knowingly and
willingly seek to defraud lenders. What is currently missing,
however, are the necessary resources to investigate and
prosecute mortgage fraud. MBA strongly supports efforts to
provide those resources and stands ready to work in cooperation
with legislators and regulators in all levels of government to
eliminate this problem that hurts lenders, honest borrowers
and entire communities.
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